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ABORTION MALPRACTICE: EXPLORING  
THE SAFETY OF LEGAL ABORTION 

 
 Teresa Stanton Colletti 
 
 
 "Prolife, your name's a lie, 
 you don't care if women die." 

- Chant of Abortion Rights Activistsii 
 
  Implicit in the chant of abortion rights activists is the 
argument that the legalization of abortion has converted 
what was once a terrifying dangerous experience at the 
hands of an unscrupulous amateur into a relatively risk-
free medical procedure performed by caring 
physicians.iii  The success of this argument is evidenced 
by its inclusion in a dissenting opinion in Webster v. 
Reproductive Health Services.iv Other commentators 
have carefully examined the argument that abortions 
were both numerous and dangerous prior to 1973, 
when the Supreme Court ruled that the states must 
permit abortions if necessary to preserve the health of 
the mother.v These commentators discovered that the 
numbers of pre-1973 deaths most often used by 
abortion rights activists are not credible, and are not 
relied upon in serious discussions, even by those who 
use them in political rhetoric.vi 
  Part I of this article explores the second half of the 
abortion activists' argument; that legal abortions are 
relatively risk-free medical procedures performed by 
caring physicians. This contention is brought into 
question by newspaper accounts of abortion providers 
allegedly providing substandard medical care to 
women.  The 1978 Chicago Sun-Times investigative 
series entitled "The Abortion Profiteers" is an example 
of such reports.  Reported cases of abortion 
malpractice provide some evidence of the practices 
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reported in the newspaper accounts.    
  Abortion is the most common surgical procedure 
performed in the United States by providers that remain 
virtually unregulated.vii  Even in the jurisdictions that 
appear to have laws that would mandate meaningful 
regulation, regulatory agencies have been slow to 
intervene.  This is due in part to lack of funding and 
personnel,viii in part to lack of political will,ix and in part 
to the procedural protections afforded anyone 
determined to have violated the state regulatory 
scheme.x 
  In attempts to limit abortion providers' ability to profit 
from the taking of human life (both mother and child), 
Part II of this article suggests that medical malpractice 
may provide a meaningful supplement to regulation.  
Various legal theories that allow women to recover from 
the injuries received at the hands of the abortionist will 
be described, as well as the defenses most often 
employed by abortion providers.  Particular litigation 
strategies and trial tactics of abortionists will be 
outlined, as well as the effects of these tactics upon 
women who sue. 
  Part III of this article will briefly suggest areas where 
research is needed in order to insure that women who 
are injured by abortions recover for those injuries.  
Scholars involved with University Faculty for Life can 
provide valuable assistance to the efforts of lawyers 
seeking to protect both mother and child from those 
who profit from abortions.xi 
 
I.  INJURIES FROM LEGAL ABORTIONS 

  Sometimes spoken and sometimes not,xii the initial 
premise of almost all advocates of abortion rights is that 
legalization of abortions results in safer medical 
procedures. Government statistics maintained by 
federal centers for disease control and prevention 
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seemingly support this assumption.xiii  Yet even some 
government officials question the validity of those 
statistics in light of the manner in which the information 
is gathered.  The statistics reflecting deaths caused by 
abortion are compiled from death certificates issued by 
each state. Because those certificates are based upon 
the doctor's characterization of the cause of death, it is 
the individual provider who determines whether a death 
would be characterized as caused by abortion or some 
other medical  procedure or complication.  
 
The leading factors in death to due [sic] legal abortion include 
complications of anesthesia, hemorrhaging, infection, and amniotic 
embolism.  Deaths from complications of anesthesia are 
sometimes deleted from mortality statistics, though common sense 
would say that the deaths were due to the abortion procedure if, but 
for undergoing the abortion, the woman would have lived.xiv  
 
  Both public officials and private physicians have been 
accused of deliberately altering medical records in order 
to avoid evidencing a causal connection between 
abortion and physical injuries or death.xv  Challenges to 
the reporting system have motivated a group of women 
Republican state lawmakers to create a "Contract with 
American Women" requiring the creation of a new 
federal abortion surveillance agency.xvi 
  These challenges often arise after public reports of 
misconduct or incompetence on the part of abortion 
providers.  The 1978 Chicago Sun-Times series of 
newspaper articles is an example of reports motivating 
attempts to regulate abortion providers.xvii 
 
1978 INVESTIGATIVE FINDINGS 

  On November 12, 1978, the Chicago Sun-Times 
began a series of in-depth articles reporting the results 
of a five-month investigation into what the paper 
characterized as "Chicago's thriving abortion 
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business."xviii  During the investigation, reporters and 
investigators worked in six clinics.  The clinics were 
selected, in part, because they provided the greatest 
number of abortions in the area.  Collectively the six 
clinics performed more than half of the 60,000 abortions 
provided in Illinois the previous year.xix  "In four of those 
clinics women's reproductive lives — indeed, their very 
lives — were endangered every day."xx Abuses reported 
after the investigation included:  1) abortive procedures 
performed on women who were not pregnantxxi; 2) 
abortions performed by incompetent or unqualified 
individualsxxii; 3) abortions performed without anesthetic, 
or prior to anesthetic taking effectxxiii; and 4) routine 
postoperative pathology reports ignored or not ordered. 
 These practices resulted in women suffering post-
operative infections and complications, including death 
in at least two cases.xxiv 
  In addition to injuries suffered during abortions, it was 
reported that at least one abortionist refused to provide 
post-operative care for injuries suffered during the 
abortion, absent additional payment.  The paper reports 
that one clinic offered discounts for abortions performed 
on Wednesdays.  Instead of the usual $125.00, the 
clinic charged $110.00.  However, based upon the 
experience of one patient, if a Wednesday abortion 
proved to be incomplete, the patient was required to 
pay an additional $25.00 in order to obtain follow-up 
treatment.  If unable to make the additional payment, 
the patient would be told to leave the clinic without 
treatment.  If she refused, the police were called to 
escort the "trespasser" away.xxv 
  Races to see who could perform the most abortions on 
a given day were reported.  Not only did victory convey 
"bragging rights" as to speed and surgical prowess, but 
rapid abortions assured increased compensation since 
each doctor was paid according to the number of 
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abortions performed.xxvi   
  Other decisions reportedly driven by the economics of 
abortion practice include actions ranging from the 
seemingly petty, like the directive that recuperating 
patients not be allowed to have more than three cookies 
(in order to reduce clinic "cookie" expenses), to the far 
more ominous, such as the following statements 
reported from a staff meeting: "We have to sell 
abortions.  We have to use all of the tactics we can 
because, just like my other business, we have 
competition.  Now, we have to go by the rules, but rules 
have to be broken if we are gonna get things done."xxvii  
 
RECENT REPORTS OF ABORTION-RELATED INJURIES 

  In addition to the Chicago Sun-Times exposé, several 
cases of women injured by abortionists have received 
public attention.xxviii  In California, Dr. Leo Kenneally 
was suspended from the practice of medicine in 1995 
after a five-year court battle over charges resulting from 
the death of three patients.xxix  
  Also in the news were stories about Dr. Thomas 
Tucker, who was found guilty of 32 counts involving 
falsified paper work and faulty procedures in his 
abortion clinics in Jackson, Mississippi.xxx  Just the year 
before, local papers had published articles featuring Dr. 
Tucker's practice. These stories quoted Dr. Tucker's 
explanation of his choice to perform abortions.  "It 
started out as a financial thing, but I got heavy into the 
[abortion rights] movement and realized there was a lot 
of need for physicians."xxxi 
  More recently the case of Dr. David Benjamin received 
national attention when New York district attorneys 
persuaded a jury to convict Dr. Benjamin of second 
degree murder in the 1993 death of his patient after he 
attempted to perform a late-term abortion.  At the time 
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of the patient's death, Dr. Benjamin's medical license 
had been revoked, but he was allowed to practice while 
he appealed the board's decision.xxxii  
  As a final example, Dr. Steven Brigham agreed to 
provide abortions in Florida after the murder of Dr. 
Britton. His hero status among abortion rights 
advocates was tarnished, however, by reports that he 
was under investigation for medical misconduct in five 
states.xxxiii  Most recently Florida authorities suspended 
Dr. Brigham's medical license.xxxiv 
II. MALPRACTICE CLAIMS FOR ABORTION-RELATED INJURIES 

  In Roe v. Wade the United States Supreme Court 
ruled that the U.S. Constitution limited the ability of 
states to intervene in the private decision-making of a 
woman and her doctor in deciding whether to terminate 
a pregnancy.xxxv  Until Planned Parenthood v. 
Casey,xxxvi the Court continually expanded this holding 
until it seemed that any regulation of abortion was 
invalid, even when an extensive record of misconduct 
by abortion providers existed, and the legislation was 
primarily designed to insure the physical safety of the 
mother.  With Casey, the Court upheld Pennsylvania 
statutes that required abortion providers to give women 
specific information concerning the procedure at least 
24-hours prior to the abortion.xxxvii  This change in the 
Court's position on regulations governing abortion 
providers foretells increased regulation of clinics and 
abortionists.   
  Yet the mere existence of regulations is not enough. 
Several actions reported in the Chicago Sun-Times 
violated state and local regulations that were in effect at 
the time.xxxviii  Yet subsequent events have revealed the 
inability of regulators to respond swiftly to the deceptive 
practices and  threats to women's health reported in the 
exposé.  In order for regulation to be effective, there 
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have to be both the political will and the necessary 
government resources to enforce the law.  Regulators 
argue that they rarely receive the support necessary to 
police this politically volatile industry.xxxix 
  Medical malpractice claims by women who are injured 
during an abortion provide a mechanism supplementary 
to regulation.  By recognizing and compensating women 
injured by abortion, courts require those who profit from 
the argument that abortion is simply another elective 
surgery to meet the standards that other providers of 
surgical procedures must meet.  Abortion malpractice 
suits also reveal the economic motivation of many 
abortion providers, and the duplicity of those who seek 
to characterize all abortion providers as defenders of 
women's rights.xl  
 
CLAIMS THAT MAY ARISE FROM ABORTION MALPRACTICE 

  Women injured by abortion providers may seek 
compensation for those injuries through filing 
malpractice suits.  The particular claims that may be 
asserted in such cases include negligence, failure to 
obtain informed consent to the abortion, battery, 
infliction of emotional distress, fraud or negligent 
misrepresentation,  breach of contract, deceptive trade 
practices, and any statutory claims that may be created 
by state statutes.  Each of these claims (or "causes of 
action") require the woman to establish specific acts of 
misconduct by the abortion providers, and that those 
acts were the legal cause ("proximate cause") of the 
injuries she seeks compensation for.  
 
Negligence.  In order to prevail on a claim of negligence 
the woman must establish four things:  1) the abortion 
provider owed her a duty to conform to a certain 
standard of conduct; 2) the provider failed to conform to 



Life and Learning V 
 

 

250 

the standard of conduct; 3) the failure was both the 
factual and legal cause of the woman's injuries; and 4) 
the injuries were of the type and extent that the law 
requires compensation for.xli  Failure to establish any 
one of these elements is fatal to the woman's claim. 
  In seeking to establish the first element, the woman 
rarely has to worry about whether the doctor owed her a 
duty.  The law has long recognized that doctors owe 
patients a general duty to treat them in accordance with 
the standards observed by other doctors in good 
standing in the medical community.xlii  However, when 
the woman sues the clinic or hospital in addition to the 
doctor, the existence of a duty can be a hotly disputed 
point.  The clinic or hospital may claim that the doctor is 
an "independent contractor"xliii and that the clinic or 
hospital has no responsibility (and thus liability) for any 
actions of the doctor.  
  Separate from the question of whether a duty exists is 
the question of what the scope of that duty is.  For 
example, while the agreement to provide an abortion 
creates a general duty to use all reasonable means to 
achieve that end, does it include a requirement that the 
abortionist forward all fetal tissue to a pathologist or 
laboratory to determine if the abortion has been 
successful?  Does failure to do so create liability for 
injuries the woman suffers from the incomplete 
abortion?xliv  This is an example of questions that arise 
in the context of satisfying the requirement that the 
woman show that the provider failed to meet the 
standard of care.  
  Expert testimony is usually required in order to 
establish what a reasonable doctor would do in the 
same or similar circumstances.xlv  The expert must be 
able to discuss what is required in order to perform an 
abortion which is safe for the woman.  While any 
physician probably could testify as to the textbook 
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requirements of the abortion procedure, book 
knowledge is rarely sufficient to qualify.  Instead most 
courts require a showing that the expert witness either 
has done extensive studies concerning the procedures 
as part of a scholarly endeavor, or that the doctor has 
actually performed abortions.xlvi  Absent such 
qualifications, the court will refuse to allow the doctor to 
testify on the grounds that he or she is not an expert.  
Since many prolife physicians have never performed an 
abortion, these doctors can not act as effective 
witnesses in abortion malpractice cases. 
  After the plaintiff has established that the defendants  
owed her a duty of care of a particular nature and 
scope, the woman must show that the provider failed to 
perform the duty.  Often this is established through 
notations in the medical records, or the testimony of the 
provider or other witnesses to the abortion. 
  Next the woman must prove that the failure to perform 
the duty was the legal and factual case of her 
injuries.xlvii  Proof of factual cause requires a showing 
that "but for" the action or inaction of the abortion 
providers, the woman would not have suffered the 
injuries.  Proof of legal cause (also called "proximate 
case") requires that the injuries be a foreseeable result 
of the provider's duty.xlviii   
  Finally, the woman must prove that legally 
recognizable injuries resulted from the provider's 
negligence.xlix  Thus some courts have refused to 
recognize claims where the injuries complained of are 
the birth of a healthy child.l 
 
Lack of Informed Consent/Battery.  Claims for lack of 
informed consent are based upon the right of patients to 
have sufficient information prior to agreeing to medical 
treatment.li 
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[I]t is generally held that a physician who performs a diagnostic, 
therapeutic, or surgical procedure has a duty to disclose to a patient 
of sound mind, in the absence of an emergency that warrants 
immediate medical treatment, (1) the diagnosis, (2) the general 
nature of the contemplated procedure, (3) the material risks 
involved in the procedure, (4) the probability of success associated 
with the procedure, (5) the prognosis if the procedure is not carried 
out, and (6) the existence of any alternatives to the procedure.lii 
 
In cases involving minors or women determined to be 
legally incapable of consenting, it may be sufficient for 
the doctor to obtain the consent of the minor's parent or 
the guardian of the incapacitated woman.liii 

  The primary dispute in abortion malpractice cases 
alleging lack of informed consent is what constitutes 
"material risks" that the abortion provider must warn of.  
For example, in Humes v. Clinton the court rejected a 
claim asserting liability for failure to warn about the 
psychological risks abortion poses to some women.liv  In 
 Reynier v. Delta Women's Clinic, Inc. the court 
suggested that a perforated uterus was a normal risk of 
an abortion that need not be discussed with the patient 
prior to performing the abortion.lv 
  Establishing that the abortion provider failed to warn of 
a material risk is not sufficient, in and of itself, to create 
liability for failure to obtain informed consent.  The 
woman also must establish that she would have 
foregone the abortion if she had known of the risk that 
in fact occurred.lvi  
  If the woman succeeds in establishing that the 
abortion provider failed to obtain her informed consent, 
liability may be imposed under either a theory of battery 
or negligence.lvii  Battery is an intentional and 
unconsented to touching which is harmful or 
offensive.lviii  The older medical malpractice cases 
involving lack of informed consent treat the failure to 
inform as negating the consent given by the woman 
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who was ignorant of the risk.lix  More recent cases treat 
the failure to obtained informed consent as a failure to 
conform to the standard of care, essentially fulfilling the 
first two elements of a claim of  negligence.lx 
  Related to, but distinct from the duty to obtain 
informed consent, is a claim of negligent counseling.  
Often this claim is asserted when pre-abortion 
counseling is provided by someone other than a 
healthcare professional.lxi  Negligent counseling seeks 
to protect similar interests to those protected by the 
requirement of informed consent.lxii  
 
Infliction of Emotional Distress.  Claims of emotional 

distress related to the women's 
experiences in pregnancy and 
childbirth have received mixed 
treatment by the courts.lxiii  This 
is particularly true where a 
woman seeks compensation 
for emotional distress suffered 
from an incomplete abortion.lxiv

  
 
To be entitled to recovery for the negligent infliction of emotional 
distress, a plaintiff must prove three elements: (1) the plaintiff must 
have been in the zone of danger; (2) the plaintiff must have felt 
contemporaneous fear for his safety; and (3) the plaintiff must show 
some sign of physical injury or illness as a result of his emotional 
distress.  The physical illness or injury requirement indicates a 
desire to permit compensation only in cases involving severe or 
serious emotional distress.lxv 
 
  These requirements exist to protect against bogus 
claims, and limit liability for conduct that is not intended 
to, yet results in distress suffered by others.  In order to 
establish the first and second elements, a woman must 
show that she felt distress from a threat to her physical 
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well-being.  The third element of physical injury is 
required where the conduct causing the distress is 
merely negligent.lxvi  If the conduct causing the distress 
is outrageous, a growing number of jurisdictions do not 
require that the plaintiff show physical illness or injury 
resulting from the distress.lxvii 
 
Fraud, Deceit, or Negligent Misrepresentation.  Actions 
for fraud or deceit require that the plaintiff show that: 1) 
the defendant made a false representation; 2) the 
defendant knew it was false at the time the 
representation was made; 3) the representation was 
made with the intention that the plaintiff would rely upon 
it; 4) the plaintiff justifiably relied upon it; and 5) the 
plaintiff was injured as a result of her reliance.lxviii  Fraud 
claims have enjoyed some success when asserted 
against abortion providers when the providers have 
made false statements that the woman was pregnant.lxix 
 Liability for misrepresentation may also exist in cases 
where abortion providers conceal information necessary 
for women to maintain claims against them.lxx 
 
Breach of Contract.  "A breach of contract claim arising 
out  of the rendering of medical services will be held 
legally sufficient only when it is based on ‘an express 
special promise to effect a cure or to accomplish some 
definite result.'"lxxi  Most consent forms used by abortion 
providers expressly disclaim any promise "to cure."lxxii  
However, where evidence exists that the abortion 
provider expressly promised that the abortion was or 
would be successful, women may sue claiming that the 
abortionist has breached his or her contract.lxxiii 
 
Deceptive Trade Practices.  Many states have enacted 
statutes that provide extensive protection against 
business practices designed to deceive consumers.  
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Whether these statutes apply to abortion providers has 
yet to be determined.  At least one commentator has 
expressed reservations about the propriety of applying 
deceptive trade practices acts to medical professionals 
for anything other than intentional misconduct.lxxiv  This 
limitation would not preclude many claims that could be 
asserted by women injured by abortions.  Clearly the 
reported practices of misrepresenting the results of 
pregnancy testslxxv or paying "commissions" to 
"counselors" for each abortion soldlxxvi could be 
maintained under a deceptive trade practice act which 
limits liability for healthcare providers to intentional acts. 
 Alternatively, there is some ground for arguing that 
abortion clinics are not medical facilities for purposes of 
requiring that all claims be submitted to medical 
compensation funds or protection under special statutes 
of limitations.lxxvii  The existence of these cases 
suggests that abortion clinics may not be protected by 
any exemption limited to medical providers. 
  The advantage of pursuing a claim under such 
statutes is the availability of treble damages and 
attorneys' fees.  In cases where the harmful conduct is 
properly characterized as a "business practice,"  this 
type of claim should be serious considered.lxxviii 
 
Violations of State Statutes.  In addition to the claims 
re-cognized at common law, states often have statutes 
that pro-vide for enforcement by private parties.  In the 
alternative criminal statutes may require restitution be 
made to victims.lxxix  Any statutory claims should not be 
overlooked. 
 
DEFENSES AND TACTICS OF ABORTION PROVIDERS 

  Abortion providers rarely recognize liability for the 
injuries women suffer.  Typically they contest every 
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element of the woman's claim.  Additionally providers 
often assert defenses based upon the statute of 
limitations, waivers or releases contained within a 
consent form, and the "bad woman" defense. 
 
Statute of Limitations.  Statutes of limitations require 
plaintiffs to bring suit within a specified period of time.  
Failure to do so will allow the defendant to have the 
case dismissed.lxxx  Statutes of limitations protect 
potential defendants against false claims, as well as 
insure that evidence supporting any defense will still be 
available.lxxxi 
  However, depending upon the nature of the injuries 
suffered due to the abortion, the woman may not even 
know that she has been injured until several years after 
the abortion.  This is particularly true where the injury is 
sterility.  Courts have recognized this problem in 
medical malpractice actions and have crafted three 
rules that allows the statutes of limitations to be 
suspended ("tolled").  In some jurisdictions, statutes of 
limitations do not begin to run during the existence of 
the physician and patient relationship.  Others state 
place an affirmative duty on doctors to reveal any 
injuries to the patient.  The third, and most common 
way courts avoid overly harsh application of a statute of 
limitation is to allow women to bring suit anytime within 
the statutory period after they reasonably should have 
discovered their injuries.lxxxii  
 
Waiver and Release.  Even when women sue abortion 
providers within the statute of limitations, the 
abortionists often assert that the woman signed a 
document that waives any liability.lxxxiii  Blanket waivers 
and releases are frowned upon by the courts, and 
therefore a defense based upon too general a 
document stands little chance of success.  However, 
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abortion providers often include detailed descriptions of 
potential complications in the consent to treatment.  
These are much more likely to preclude a woman 
succeeding in her claim. 
 
Bad Woman Defense.  While not constituting legal 
defenses (and often contrary to the rules of procedure 
and legal ethics), tactics such as wide-ranging inquiry 
into the woman's personal life and attacks upon her 
integrity, dissuade women from filing suit, or if a suit is 
filed, persuade them to settle for small amounts.  This 
makes abortion malpractice cases less attractive to 
lawyers who often rely upon a contingent fee 
arrangement to insure payment for their services to 
clients who otherwise would be unable to afford the 
expenses of filing and prosecuting a medical 
malpractice claim.lxxxiv 
  Separate from illicit attempts to coerce the plaintiff to 
dismiss or settle her claim through improper discovery 
are the attempts to introduce into the trial irrelevant 
information about the plaintiff's sexual habits or past 
abortions.  Although experienced in cases involving 
issues other than abortion malpractice,lxxxv 
commentators suggest that such tactics are common 
where the claim arises from a failed or unsafe abortion. 
 And, unfortunately, the tactics are all too effective.lxxxvi  
There is a certain grim irony in "defenders of women's 
rights" using such tactics, yet until courts or legislatures 
effectively forbid such conduct, it will probably continue.  
 
III. AREAS NEEDING ADDITIONAL RESEARCH 

  Several areas of research could be helpful as women 
and their lawyers seeking to hold abortion providers 
accountable for the injuries they inflict. Listed below are 
just a few: 
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� Recent reports of research establishing a causal 
connection between abortion and breast cancer is an 
example of the sort of information that can be very 
useful to a woman seeking compensation for abortion-
related injuries.  Any additional adverse physical effects 
that can be established must be warned of if abortion 
providers are to avoid liability for lack of informed 
consent.   
� Trial lawyers need to know the extent and nature of 
insurance coverage carried by abortion providers, as 
well as the incidents of claims on the policies that exist, 
in order to maximize the settlements women receive. 
� Identification and documentation of common business 
practices of abortion providers would assist women if 
they seek to assert claims under their state's deceptive 
trade practices act. 
� A compilation of state agencies' policies in regulating 
abortion clinic would provide attorneys a starting point 
for determining whether the clinic or abortionist have 
violated any laws in the treatment of the woman injured 
by abortion. 
� Research defining what counseling techniques should 
be used if a woman's consent to abortion is to be fully 
voluntary would assist in establishing negligent 
counseling claims. 
 
CONCLUSION 

  Members of University Faculty for Life can play a 
significant role in the development of the law that will 
reduce abortions through holding abortion providers 
liable for the injuries they inflict upon women.  Women 
and their lawyers must rely upon scholars and 
researchers to develop the empirical evidence that 
abortion hurts women, that the abortion industry should 
be highly regulated while abortion remains legal, and 
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ultimately, that there are solid pragmatic reasons legally 
to limit abortions to cases where the woman's life is at 
stake. 
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