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In this article, | will discuss the legal developments with regard to
physician-assisted suicide and euthanasia.” | think there is much
good news. With the exception of Oregon, where physician-
assisted suicide has been legal since 1997," the organized effort
to legalize assisted suicide through the courts and state legislation
has met with no success since 1997, at least not in the United
States.

Yet, developments abroad-and here | am thinking primarily
about the Netherlands and Belgium-and broader cultural trends
create grave cause for concern. Moreover, recent court cases
involving the refusal of medical treatment confirm and extend the
trend in the courts over the last twenty years that rejects the idea
that the state has a compelling interest in protecting human life in
its weakest and most vulnerable state. Or, put another way, the
courts increasingly take the view that there are certain lives that
are not worth living. We have thus far largely resisted the move to
justify affirmative acts to end these lives, but the principle that the
courts have accepted-that omitting life-saving medical treatments
is permissible-is frequently based on the idea that the life of such
a patient is not a good and that idea is ultimately quite supportive
of the assisted suicide and euthanasia positions—even if the logic
of this position has not been fully appreciated. The long-term
cultural battle is to restore the sanctity of life ethic.

From our vantage point in 2002, it is easy to forget that in the
mid-1990s the momentum seemed to be all in favor of legalizing
the “right to die,” either by legislative action or by judicial
decisions striking down state bans on assisted suicide. A key
event that supported this momentum was the United State
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Supreme Court’s 1992 decision in Planned Parenthood v.
Casey.” In Casey the plurality infamously noted that “at the heart
of liberty is the right to define one’s own concept of existence, of
meaning, of the universe, and of the mystery of human life.”" This
passage has been read-with some justification-as supporting the
idea that moral relativism is a constitutional command.” Under the
view expressed here, morality is purely private, purely subjective.""
The state must remain neutral about the content of the individual’s
choice. In the abortion context presented in Casey, the state must
be indifferent whether the pregnant mother chooses life or death.
As John Finnis has noted in commenting on the abortion cases,
the Court’s decisions adopt an “implicit assumption of neutrality:
since it is obvious that the state could not constitutionally force a
women to end a pregnancy against her will by obliging her to
terminate the life within her, it must obviously and necessarily
follow that the state cannot oblige her not to end that life.
Symmetry. Since you must be permitted to choose life, you must
be permitted to choose death.”™"

There is also in this philosophical liberalism a distinct
tendency towards the privatization of religion.™ Thus, the Court’s
abortion decisions quite candidly take one of two related views:
“First, religiously influenced moral judgments are not taken into
account in support of the constitutionality of legislation because
such judgments do not constitute ‘secular’ interests that the
government may advance. Second, religiously influenced moral
judgments are viewed as dispositive of the case against the
constitutionality of legislation because it violates the Establishment
Clause for ‘religious’ views to be embodied in secular
legislation.”™

In the mid-1990s, some lower courts dealing with the
constitutionality of laws banning assisted suicide cited the broad
language in Casey in support of the argument that there is a
fundamental right to assisted suicide. These opinions ignored the
opposition to assisted suicide in our history and tradition and
appealed to Casey’s abstract rhetoric. These opinions regarded
the broad language as “highly instructive” and “almost
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prescriptive” in resolving the assisted suicide issue.* According to
this view, “the right to die with dignity accords with American
values of self-determination and privacy regarding personal
decisions.”™" The key here is the fact of choice, not the content of
the choice. For example, Professor Sedler described the
argument in this fashion thus: “What is protected by the
Constitution is choice in matters of personal autonomy. The
Constitution protects the choice of a pregnant woman to terminate
a pregnancy by a pre-viability abortion. The same Constitution
protects the choice of a pregnant woman to continue her
pregnancy, and precludes the state from forcing her to have an
abortion for any reason whatsoever. By the same token, the same
Constitution that protects the right of the terminally ill to make the
choice to hasten inevitable death equally protects the right of the
terminally ill to make the choice notto hasten inevitable death.”™"
That lethal choices have always been looked upon with disfavor
by the law, does not matter at all under this understanding.
Under this view, the state must remain neutral about the choice of
life or death.

These lower court opinions also relied on the privatization
concept noted above. The Ninth Circuit opinion invalidating the
State of Washington’s ban on assisted suicide was based in part
on the idea that a law prohibiting assisted suicide is an effort to
impose religious convictions. Judge Reinhardt’s opinion
concluded: “Those who believe strongly that death must come
without physician assistance are free to follow that creed, be they
doctors or patients. They are not free, however, to force their
views, their religious convictions, or their philosophies on all the
other members of a democratic society, and to compel those
whose values differ with theirs to die painful, protracted, and
agonizing deaths.”™ Interestingly, when the assisted suicide
cases were before the Supreme Court, one amicus brief argued
that laws banning assisted suicide violated the Establishment
Clause because the laws endorsed one supposedly religious
viewpoint to the exclusion of others. ™

Another argument that was pressed in the lower courts in the
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mid-1990s was an equal protection argument. Here is how the
Second Circuit characterized the argument (in the course of
invalidating New York’s ban on assisted suicide): “New York does
not treat similarly circumstanced persons alike: those in the final
stages of terminal illness who are on life-support systems are
allowed to hasten their deaths by directing the removal of such
systems; but those who are similarly situated, except for the
previous attachment of life sustaining equipment, are not allowed
to hasten death by self-administering prescribed drugs.™" The
Second Circuit rejected the argument that there is a
constitutionally significant difference between letting someone die
(by withdrawing life sustaining medical treatment, including food
and water) and taking affirmative steps to kill a person (by
providing assistance for that person to take their own life).

In 1997, of course, in Washington v. Glucksberg™ and Vacco
v. Quill” the United States Supreme Court rejected the
constitutional challenges to laws banning assisted suicide. The
Court rejected the idea that there is a fundamental right to
assisted suicide. In so doing, the Court refused to rely on the
broad, abstract language from Casey and instead inquired
whether there was any support for the view that a right to assisted
suicide was deeply rooted in our Nation’s history and tradition.
The Court carefully reviewed the relevant history and stated: “we
are confronted with a consistent and almost universal tradition that
has long rejected the asserted right, and continues explicitly to
reject it today, even for terminally ill, mentally competent adults.
To hold for respondents, we would have to reverse centuries of
legal doctrine and practice, and strike down the considered policy
choice of almost every State.”™ In this case (unlike in Roe v.
Wade™ and Stenberg v. Carhart™™), the Court was unwilling to
take that step. The Court’s opinion also implicitly rejected the
privatization view-which holds that religiously informed moral
judgments are not legitimate bases for governmental decision-
making. The Court was quite respectful of the long tradition of
laws prohibiting assisted suicide, a tradition that had religious
antecedents.™” The Court’s most recent opinions establish that it
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is generally permissible for the state to act on the basis of moral
judgments, even though some might regard that position as
having been religiously influenced in some sense.™

The Court also rejected the equal protection argument. The
Court agreed with the view that there is a difference between
letting a patient die (by refusing life-saving medical treatment) and
killing a patient (by assisting in the patient’s suicide). According to
the Court, “Logic and contemporary practice support New York’s
judgment that the two acts are different, and New York may
therefore, consistent with the Constitution, treat them differently.
By permitting everyone to refuse unwanted medical treatment
while prohibiting anyone from assisting a suicide, New York law
follows a longstanding and rational distinction.”"

The 1997 Supreme Court decisions were significant victories.
The Glucksberg Court’s approach to judicial review is far sounder
than that exemplified by Roe and Casey. This more restrained
approach avoids the whole problem of the judicial usurpation of
politics that characterizes the more expansive approaches found
in some cases.™" And, incidentally-although this is really the topic
for another article-the approach used in the assisted suicide
cases makes Roe and Casey increasingly suspect. It is quite clear
that if it had used the approach it used in Glucksberg when it first
addressed the abortion issue the Court would have reached a
different result. If the Court examined the historical record with any
care and honesty, there is no way it could conclude that the right
to abortion is deeply rooted in this country’s history and
tradition. ™"

Moreover, the Court’s implicit rejection of the privatization
idea is also good news. There is a lot of cultural pressure in favor
of the privatization idea. Much of what one reads in bioethics
debates involves an effort to discount pro-life views because of
their “religious” origins. Here is one example from an article by
Howard Brody, a prominent advocate of physician-assisted
suicide: “The political power and will of those who would impose
their religiously grounded right-to-life perspective upon society
through force of law do not seem to have diminished [following the
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1997 decisions].”™ Significantly, this is not part of an effort to
argue that a “religiously grounded” perspective is inappropriate
because of its source. Brody mentions this as almost a throw-
away line, perhaps to signal his view that such perspectives are
not “rational” or perhaps to subtly discount this perspective
without having to confront it on its merits.™

The privatization argument is a staple in debates on most
controversial moral issues. For example, some argue that the
opposition to same-sex marriage is necessarily based on religious
intolerance (or, put another way, that there are no secular
arguments against recognizing such unions as marriages) and,
therefore, that it violates the Establishment Clause for the state to
act on this basis.® This argument depends on the conviction that
laws must be supported by a certain form of secular rationality.
Fortunately, the Supreme Court has rejected this view. “The Court
continually reaffirms the idea that a moral position should not be
regarded as religious simply because it happens to coincide with
the tenets of some religious organizations.”" Or, put another
way, the Court does not require that laws be “rational,” at least not
if “rationality” is defined in narrow, partisan terms. The Court has
adopted a wide understanding that permits the inclusion of a
range of comprehensive moral perspectives, even if some might
regard these comprehensive moral perspectives as religious in
some sense. Glucksberg makes it clear that religious people, and
their moral perspectives, ought to be afforded an equal
opportunity to participate in the political process. "

In addition, while | think some overstate the importance of
judicial decisions,”™" the law has a teaching function that must be
appreciated. This aspect was noted by Justice Scalia in his
Casey dissent: “Roe created a vast new class of abortion
consumers and abortion proponents by eliminating the moral
opprobrium that had attached to the act.”" As Justice Scalia
went on to note, many might take the natural but inaccurate view
that ““[i]f the Constitution guarantees abortion, how can it be
bad? ™ If the 1997 Supreme Court decisions had come out the
other way, the moral case for assisted suicide would have been
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given an enormous boost. The Court’s rejection of the
constitutional attacks on laws banning assisted suicide, or put
another way, the Court’s seeming validation or endorsement of
these laws—for this is how the Court’s decisions are read-gives
defenders of the traditional ethic an important victory.*""

There is, however, reason to be concerned. First, although
the Court was unanimous in upholding the bans on assisted
suicide, there were a number of concurring opinions that left the
door open for a majority of the Court to find a right to assisted
suicide in a subsequent case. Justice O’Connor’s concurrence,
for example, stated that she joined the majority because she
agreed “that there is no generalized right to ‘commit suicide.””*"
She reserved the question of whether there might be a limited
right in some circumstances—in her phrasing, “whether a mentally
competent person who is experiencing great suffering has a
constitutionally cognizable interest in controlling the circumstances
of his or her imminent death.”™ ™ To the extent that the Court left
the door open to a more limited right of assisted suicide, | think
that that opening is exceedingly small.” At the most, | agree with
those who contend that a majority of the Court may have
endorsed a right to adequate palliative care.*

This might not be a cause for concern except that some
argue that pain relief, which is certainly permissible under the
doctrine of double effect even when it foreseeably hastens death,
is already being used as a cover for euthanasia.™ | do not think,
however, that the Court clearly endorses such an “aggressive,”
that is intentionally lethal, use of palliative care, or perhaps more
narrowly, that the Court does not clearly endorse that there is any
sort of constitutional right to such “aggressive” palliative care.
There is, however, enough ambiguity in the opinions to make such
an analysis plausible.

Second, the opinions in this area are weak on the state’s
interest in life. Chief Justice Rehnquist’s opinion in Glucksberg did
state that “Washington has an ‘unqualified interest in the
preservation of human life.””" His opinion, however, never clearly
stated the weight of this state interest,"" and the opinion clearly
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contemplated that the decision about how to address assisted
suicide would be left to the democratic process.™ There does not
seem to be, in short, any obligation on the part of the state to
prohibit assisted suicide, as the Oregon situation (where assisted
suicide is legal) makes clear.*

Since the 1997 Supreme Court decisions, the fight has largely
shifted to a state-by-state battle. Here, the Court’s decisions have
slowed the momentum of the fight for a judicial recognition of a
constitutional “right to die.” For example, the Florida Supreme
Court,™" in Krischer v. Mclver,"" rejected the argument that there
was a fundamental right to assisted suicide under the Florida
State Constitution. In so doing, the Florida Court was greatly
influenced by the United States Supreme Court decisions
rejecting the federal constitutional arguments.®™ Similarly, in
Sampson v. Alaska,' the Supreme Court of Alaska rejected state
constitutional arguments against Alaska’s ban on assisted
suicide." Here, too, the United States Supreme Court’s opinions
had a significant influence on the state court.”

The state battles on whether to legalize assisted suicide have
increasingly moved to efforts to try to legalize assisted suicide
through state legislatures or through the initiative or referendum
process. Here, again, with the exception of Oregon, the
legalization effort has met with defeat. The recent experiences in
Michigan and Maine are illustrative. In November 1998, Michigan
voters overwhelmingly (71%-29%) rejected a proposal to legalize
assisted suicide." In November 2000, Maine voters by a narrow
(51%-49%) margin rejected a measure to legalize assisted
suicide."

| think these Michigan and Maine votes were indeed major
victories. Yet, | think it is a mistake to read too much into these
votes. In Michigan (and of these 2 states | have much more
familiarity with the Michigan situation), the proponents of legalizing
assisted suicide were tremendously underfunded. The battle,
particularly the TV advertising, was tremendously one-sided. More
troubling, the debate in Michigan was not on the basic moral
point-that it is wrong or immoral to assist in a suicide. The debate
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was far more on pragmatic grounds. It was not forthrightly a moral
fight." Some of the prominent people opposing legalizing assisted
suicide acknowledged that it might be morally appropriate in
certain hard cases." As | will discuss in more detail below, there is
a tremendous danger in admitting exceptions in this area. In sum,
while the Michigan and Maine votes were certainly to be
commended, | think it is a mistake to view these votes as
somehow rejecting the basic direction of the culture on these
issues, which is-as | will discuss below - favorable to the
acceptance of assisted suicide and euthanasia.

So, with the exception of Oregon, the legalization effort has
stalled and there may even be some success in changing the
Oregon situation by action at the federal level. The major
development involves the Bush administration’s efforts to prevent
physicians from using federally controlled drugs for assisted
suicide."" In June 1998, Attorney General Janet Reno’s legal
opinion permitted Oregon physicians to use federally controlled
drugs for assisted suicide. On November 6, 2001, Attorney
General Ashcroft overturned Reno’s interpretation and restored
the view that assisting a suicide is not a legitimate medical
purpose. Under Ashcroft’s interpretation, doctors who prescribed
federally controlled substances for assisted suicide would be
subject to possible suspension or revocation of their federal
registration. On April 17,2002, a federal district court judge issued
a permanent injunction barring the federal government from taking
enforcement action against doctors who prescribe federally
controlled substances for assisted suicide. The Department of
Justice has indicated that it will appeal this ruling.""

This is all certainly good news. But there are some disturbing
trends. First, internationally, the recent developments in the
Netherlands are a cause for great concern. For some time now,
euthanasia has not been technically legal in the Netherlands, but
it has been widely practiced and officially condoned, at least in
theory when a set of supposedly “strict” guidelines were followed.
The initial justification for euthanasia came in situations involving
the free and explicit request of the patient. Yet, studies indicated
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that there were many cases each year when doctors took active
steps to kill their patients without the explicit request of the patient.
And, in a significant percentage of these cases the patient who
was killed (without request) was competent. As a Cambridge
scholar noted (and again this was well before the recent votes to
legalize euthanasia): “The hard evidence...indicates that, within a
remarkably short period of time, the Dutch have proceeded from
voluntary to non-voluntary euthanasia. This is partly because the
underlying justification for euthanasia in Holland is not now, if it
ever has been, patient self-determination, but rather acceptance
of the principle that certain lives are not worth living, and that it is
right to terminate them....”™

This is likely to accelerate since euthanasia has been legal
since April 1, 2002.” Importantly, this law does not require that the
patient be terminally ill. Patients who are between 16 and 18 can
make this choice to have themselves killed without the consent of
their parents. And patients who are no longer competent may be
killed if they have expressed a prior intent for “termination of life.”
And, even this legalization did not go far enough for some. The
Dutch Health Minister recently stated that elderly people who are
tired of life should be able to kill themselves with a suicide pill. She
said, reassuringly, that this would be limited to very old people
who have had enough of living.”

On May 16, 2002, Belgium became the second country in the
world to legalize euthanasia. The law enables doctors to end a
patient’s life without fear of prosecution if a series of conditions
are met. Notably, the patient must be older than 18, the request
for euthanasia must be voluntary, and the patient must be in a
hopeless clinical situation and enduring constant and unbearable
suffering. There are separate provisions in the law for patients in a
persistent vegetative state.™

An interesting feature of these recent developments is that
both in the United States and abroad the courts have not been the
leaders in promoting the legalization of assisted suicide. The
recent case involving Diane Pretty is illustrative. On April 29, 2002,
the European Court of Human Rights rejected the argument that



Richard S. Myers 13

Diane Pretty had a right to assisted suicide." This ruling affirmed
an earlier ruling by the House of Lords.” The House of Lords
cited the 1997 U.S. Supreme Court opinions.”

There continue, however, to be moves on the legislative front.
The movement in favor of assisted suicide seems to have been
slowed, but the recent events in Belgium and Hawaii indicate that
there are ongoing efforts to extend the legalization of assisted
suicide.

We see here the working out of the logic that says that there
are certain lives that are not worth living. In general, the Western
tradition has reflected a clear position—-that one cannot intend to
take the life of an innocent human person.™ The basis for this
view is that human life has been regarded as a basic human
good-and that one cannot act against a basic human good. This
position held even if the actor had a good motive. The basic idea
is that one cannot do evil that good might come from it. So, it has
never been regarded as permissible to kill an innocent human
person for some good reason (to see their suffering—and that of
their loved ones—come to an end; for research purposes; or to
prevent their sizeable estate from being squandered on futile
medical expenses). The acceptance of exceptions—even
supposedly narrow ones is devastating. As John Finnis has
stated: “If appropriate circumstances and good intention can
sometimes justify choosing to kill an innocent, the lives of each of
us depend on everyone judging, at every moment, that in the
circumstances no greater good would be achieved, or greater evil
avoided, by killing us....Once it is allowed that a ‘proportionate
reason’ can justify choosing to kill an innocent person, the genie
is out of the bottle and exceptions cannot be contained.”™

Tragically, this bridge has already been crossed in the United
States, and not just in Oregon. We have seen this—although | do
not think that this has been adequately recognized-in the
withdrawal of treatment situations. Here, | am thinking about the
withdrawal of food and water cases, such as Cruzan."™" Most of
these cases have involved patients in a persistent vegetative
state.”™ In many of these cases, the omission of food and water
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has been done in situations that historically would have been
regarded as homicides or suicides.™ The basic choice in these
cases is a conscious choice to end a human life because the life
of such a patient is not regarded as worth living."™

In fact, some of the opinions refer to such patients as non-
persons-because they lack certain abilities they are already dead.
Justice Stevens took this approach in Cruzan when he stated:
“Nancy Cruzan is obviously ‘alive’ in a physiological sense. But
for patients like Nancy Cruzan, who have no consciousness and
no chance of recovery, there is a serious question as to whether
the mere persistence of their bodies is ‘life’ as that word is
commonly understood, or as it is used in both the Constitution and
the Declaration of Independence.”™"

Perhaps surprisingly, a similar view is endorsed by some
prominent Catholic moral theologians.™" One legal scholar states
this view more candidly than most: “But there can be no valid
interest in preserving life when there is no life left to preserve. A
ban on the use of physician-prescribed medications by a
terminally ill person to hasten that person’s inevitable death does
not advance any conceivable interest in preserving life.”" In
discussing a patient debilitated with multiple sclerosis who might
live for some additional years, this scholar stated that the State’s
interest in preserving her life “turns out to be no more than a
symbolic interest....”"™

Many of these opinions quite candidly adopt a quality of life
ethic. An opinion from Michigan stated that “the state’s interest in
the preservation of life relates to meaningful life.”™ Another
opinion from Michigan invoked-with approval-Buck v. Bell™"
The Michigan court concluded that if Virginia could take account
of the reduced quality of life of the mentally retarded in order to
justify their sterilization, then it must be appropriate to take the
reduced quality of life of one seeking suicide assistance into
account in deciding whether such individuals have the right to kill
themselves.”™ " These opinions have an eerie echo of Justice
Blackmun’s opinion in Roe noting that the state only had a
compelling interest in “meaningful life outside the mother’s
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wombl[,]...”" and his conclusion that “the unborn have never
been recognized in the law as persons in the whole sense.”™* It is
this idea-that we can define some human beings as non-persons,
as not worthy of the same degree of protection and care as the
rest of us—that is so alarming.

As Cardinal Ratzinger stated a few years back: “A state which
arrogates to itself the prerogative of defining which human beings
are or are not the subject of rights and which consequently grants
to some the power to violate others’ fundamental right to life,
contradicts the democratic ideal to which it continues to appeal
and undermines the very foundations on which it is built. By
allowing the rights of the weakest to be violated, the State allows
the law of force to prevail over the force of law. One sees, then,
that the idea of absolute tolerance of freedom of choice for some
destroys the very foundation of a just life together. The separation
of politics from any natural content of right, which is the inalienable
patrimony of everyone’s moral conscience, deprives social life of
its ethical substance and leaves it defenseless before the will of
the strongest.”™

As | mentioned earlier, the older cases typically involved
patients who were diagnosed as being in a persistent vegetative
state. The more recent cases, such as the Wendland™* case, are
pushing the envelope. The intermediate appellate court described
Robert Wendland in this fashion: “[he is] severely brain damaged
and cognitively impaired. He is conscious and sometimes able to
respond to simple commands, but [the court went on to note
ominously] he is totally dependent on others for his care and is
unable to speak or otherwise communicate consistently.”™" At
the time of the lower court decision, Wendland had the ability to
operate a motorized wheelchair, to move himself in a manual
wheelchair, to balance momentarily in a balance frame, to
sometimes indicate ‘yes’ or ‘no’ on a communication board, and
to draw the letter ‘R.” He was, however, unable to make his own
medical treatment decisions and required tube feeding and
hydration to survive."™"

Yet, the California Court of Appeals said that it was open to
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his wife (who is his guardian) to show that she had decided in
good faith that the removal of his feeding tube, which provides life-
sustaining food and water, was in his best interests.”™ The
California court stated that withdrawing Robert Wendland’s food
and water would not amount to assisting a suicide because the
cause of death would be considered to be his underlying disease
or medical condition.”™  Although the appellate court did not
acknowledge this point with any clarity, Robert Wendland’s
“underlying disease or medical condition” is his dependency-he is
not sick, much less terminally ill. His fatal pathology is his inability
to chew and swallow on his own.™!

Fortunately, on August 9, 2001, the California Supreme Court
reversed this decision.”™ " The Court held that “a conservator
may not withhold artificial nutrition and hydration from such a
person absent clear and convincing evidence that the
conservator’s decision is in accordance with either the
conservatee’s own wishes or best interest.”™

Some try to distinguish cases such as Wendland or Cruzan
from what is going on in Oregon or the Netherlands by
emphasizing that the withdrawal of food and water is passive (it
only involves an omission) and that assisted suicide or euthanasia
involves an active step to terminate life. The Supreme Court in
part relied on this distinction in rejecting the constitutional attacks
on the bans on assisted suicide. Yet, the passive-active, the
omission-commission line is unstable-and in fact has never been
regarded as dispositive by the criminal law, or by Catholic moral
teaching for that matter.

| do not think the 1997 United States Supreme Court opinion
in Vacco v. Quill adequately comes to grip with the fact that the
basic choice in these cases is that the patient’s life is not a good.
The Court didn’t really acknowledge how strong the equal
protection argument is. Or put another way, the Court did not
really fully come to grips with the argument that there is moral
equivalence between many withdrawal of treatment cases and
instances of physician-assisted suicide and euthanasia.*

For example, in Wendland, the California Court of Appeals
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quoted with approval the following statement from the lower court:
““To bring about the death of an innocent person who still finds
meaning and enjoyment in life would be barbaric. It would be
equally cruel, however, to force someone who has lost all dignity
and faces only an existence of constant pain or suffering and who
would fervently seek death as a release to go on living merely on
the presumption that life is always preferable to death.”™ We
see here the view that “mere biological life” is not always a good.

In the Bland®" case from England, where the House of Lords
found that it was lawful to stop providing food and water to Tony
Bland who was in a persistent vegetative state on the grounds that
feeding him served no useful purpose, the Lords made comments
such as “His spirit has left him and all that remains is the shell of
his body... [which is] kept functioning as a biological unit[,]...”*"
and “His body is alive, but he has no life in the sense that even
the most pitifully handicapped but conscious human being has a
life.”** As John Finnis has stated, the judgments of the Court in
Bland reflect the view that “Bland’s continued existence was not
merely no benefit but actually a harm to him, a source of indignity,
[a] violation of his wish to be remembered well, [a] humiliation.”"
Bland involved a patient in a persistent vegetative state but as
John Finnis presciently noted, “epithets of indignity and humilia-
tion could easily be applied (as in recent history) to various
classes of severely handicapped people, many of whom,
moreover, cannot exercise the distinctively human or ‘personal’
forms of understanding and response.”™" That description
captures the Wendland case precisely.

The idea here is that there are some living human beings who
would be better off dead.*" One leading academic proponent of
physician-assisted suicide states, “many treatment withdrawals
reflect an intent to die. Patients often refuse life-sustaining
treatment because they perceive their life as burdensome and
therefore want to die.”* According to this scholar, these choices
to die are morally justified because “when life becomes sulfficiently
miserable, a person can reasonably believe that continued life is
worse than death.”® This is, as this scholar quite candidly notes,
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an acceptance of the view that the lives of such patients are “no
longer worth living”® and that they “would be better off dead....”®

That position is obviously quite supportive of the move
towards legalizing physician-assisted suicide or euthanasia, even
if many of us in these cases have thus far clung to the practical
but illogical distinction between active and passive steps to end a
life.

| hasten to say that there are some cases where there is a
rational distinction between killing and letting die; my position is
that this distinction does not apply to many of the withdrawal of
food and water cases. In certain cases, the life-sustaining
treatmentitself could be regarded as burdensome or useless, and
the death brought about by foregoing such treatment would not be
regarded as suicidal. The withdrawal cases to which | am referring
involve, on the contrary, choices to regard the patient’s life as a
burden, as a disvalue, or not a good, and thus the withdrawal of
treatment constitutes a choice to kill rather than the removal of
burdensome treatment. | do not think that there has been
adequate recognition-although there has certainly been some-of
just how significant these withdrawal of treatment cases truly are.
Peter Singer, in commenting on the Bland case, has commented
that the case (and there are many such cases in the United
States) marks the collapse of the traditional Western ethic-the
principle of the sanctity of human life.“" | wish these cases were
always taken with such seriousness.

There is, then, a disjunction in the law. The cases claim to
reject the permissibility of lethal choices, yet many of the
withdrawal of treatment cases plainly do endorse such choices.
The cases reject the permissibility of active killing but accept the
permissibility of intentional killing by omission. The lethal choice
being endorsed is the result of the conviction that the lives of
these patients are not worth living. The widespread acceptance of
that principle is laying the groundwork for the eventual legal
acceptance of physician-assisted suicide and euthanasia. We see
that principle already being worked out in Oregon, and on a much
larger scale in the Netherlands.
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What we need to do is to reject in principle and refuse to
accept in the law the idea that it is a good to kill an innocent
human person, even if that person is suffering from serious
physical illness or depression. The solution to suffering and
depression is not to kill the patient. We do a poor job of providing
adequate health care and pain relief to a large number of people.
And that situation would undoubtedly worsen if euthanasia were
legalized, as the situation in the Netherlands with regards to pain
relief demonstrates.”” The lack of adequate pain relief is
particularly acute for those who are disadvantaged in some way—
the poor, particularly minorities, the handicapped, and so on. The
solution for their suffering is not to kill them. Death is not what the
patients want-the noble ideal of a rational suicide is a myth.® The
request for suicide is a cry for help. It is not the compassionate
thing to do to respond to that cry for help with an offer to Kill.

The key here is to reject the idea that there is such a thing as
a life not worth living. We should (to protect the security of us all)
affirm the dignity and goodness of all human life. This battle is
obviously cultural and ultimately religious, and not strictly legal.
The broader effort needed is to fight the “culture of death” and to
work unceasingly to build the culture of life and love and truth.
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